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Z 
ARGUMENT. 


The defendant in error brought action to re- 
cover damages for personal injuries received in a 
wreek while a passenger on the plaintiff in er- 
ror’s train. Defendant in error placed in evi- 
dence the fact that she had been accepted as a pas- 
senger; that the car in which she was traveling 
was derailed; and that the derailment resulted in 
injuries, the nature and extent of which are not 
now called into question. (Trans., 28-31.)  Plain- 
tiff in error contended and adduced evidence for 
the purpose of showing that the derailment was 
not due to negligence on its part but was caused 
by the malicious acts of unknown persons. The 
court submitted to the jury the evidence relied 
upon as a defense, and they determined that the 
evidence did not negative the inference of neg- 
ligence arising from proof of the derailment and 
the resulting injury to the defendant in error. 


Res Ispa Loquitor. 

The facts proven by defendant in error made 
a case of negligence on the part of the plaintiff 
in error under the doctrine of res ipsa loquitor, 
the thing speaks for itself, placing upon the ear- 
vier the burden of. proving itself free from neg- 
hgence: 


The New Jersey Railroad & Transportation 
Co. v. Pok@rd, 899U. 5.34; 22 Lid, 
els 
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Stokes v. Saltonstall, 38 U. 8., 181; 10 L. 
id, 115; 

Albion Lbr. Co. v. De Nobra (9th Cir.), 72 
Fed., 739, 741;: 

Hopper v. Denver & R. G. R. Co. (8th Cir.), 
155 Fed., 273, 278; 

Patterson v. Jacksonville Traction Co. (5th 
Gir, 2iseHed., 280201. 


The principal question presented for detemina- 
tion is whether the facts which give rise to an 
inference of negligence according to the res ipsa 
loguitor doctrine are entitled to weight as evidence 
of negligence, o1 do they serve only to change the 
order of proof. If they constitute evidence of neg- 
hgenee, evidence adduced by the defendant for the 
purpose of negativing negligence creates but a con- 
flict of evidence. If those facts serve onlv to put 
the defendant to its proof, as plamtiff in error 
contends, then any showing, however weak, which 
would be entitled to consideration as tending to 
show defendant’s freedom from negligence would 
overcome the inference of negligence arising out 
of the derailment and injury to a passenger, and 
there would be no eonflict of evidence, in the ab- 
sence of a further showing by the injured pas- 


senger. 


Before reviewing the decisions, the nature and 
funetion of the res ipsa loquitor doctrine should 
be considered: The doctrine grew out of the prin- 
ciple that one who has within his contro] the means 
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of proof should be required to produce it. The 
one who has the management and control of the 
instrumentality which causes the injury has it 
within his power in most cases to produce or with- 
hold the evidence showing negligence or freedom 
from it, therefore, where the injury is received 
under circumstances that do not ordinarily exist 
in the absence of negligence on his part, the de- 
fendant is required to show freedom from negh- 
gence. The doctrine is especially applicable to 
derailment cases. A passenger is not in a posi- 
tion to do more than prove the occurrence; the 
earrier alone has access to the evidence that will 
show whether or not the occurrence was the result 
of negligence as borne witness to by the occur- 
rence itself. If it sees fit to withhold evidence of 
its negligence, the passenger is helpless. If bound 
to give direct evidence of the negligent acts which 
caused the derailment, the plaintiff would be at the 
defendant’s merev and a recovery could never be 
had. If the evidence which the defendant sees fit 
always indicating freedom from negli- 


to produce 
gence—must be accepted as all of the evidentiary 
facts and as true unless rebutted, the plaintiff 
would be just as much at the defendant’s merey 
as if the defendant were not required to produce 
any evidence; the passenger is in no better posi- 
tion to rebut the showing which the carrier makes 
than in the first place to offer proof other than 
the occurrence and the injury. The res tpsa lo- 
quitor doctrine would be without practical effect, 
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if the showing of injury by a derailment while a 
passenger on the defendant’s train, were entitled 
to no weight as against the carrier’s evidence— 
evidence confined to that which is self-serving. 

Defendant in error contends that a derailment 
of a train upon which passengers are carried is 
of itself such eridence of negigence that it gives 
hee co a coniict when controverted, and, that it 
is tor the jury to determine whether or not the 
carrier’s evidence counterbalances it. The plain- 
tiff in error does not contend and could not suc- 
cessfully maintain that the court may direct a 
verdict where there is a conflict in the evidence. 
It assumes that there is no conflict; that the evi- 
dence adduced by it stands uncontroverted. This 
is due to a misconception of the effect of defend- 
ant in error’s evidence; to the incorrect assump- 
tion that it gave rise to a bare presumption which 
vanished in the presence of evidence. 

United States Supreme Court decisions are con- 
trolling: 

‘‘Nevertheless it is contended by the learned 
counsel for the plaintiff, when the occurrences 
connected with the injury were proved, that, 
and upon the doctrine res ipsa loquitor, such 
proof, per se, showed that the defendant had 
been guilty of negligence, and that, under the 
doctrine of the Kentucky Court of Appeals 
announced in the case of Morgan v. C. & O. 
In. ©0., 105 5S. WY. 961, 52 KF. Law Rep. 330, 
15 L. R. A. (No 8.) 790, the onus at once 
shifted to the defendant, which, in order to 


exonerate itself, must show that it had used 
due care to inspect and keep in good order 
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the ladder in question. If we assume that 
that case upholds the doctrine indicated, never- 
theless, as this is a question of general juris- 
prudence and not of local law merely, we must 
follow the rules, if any, laid down for us by 
the Supreme Court or by the Circuit Court of 
Appeals of this cireuit.’’ (532.) 


Pattore v. [itnous Comp Co (iy), 179 
Fed., 530. 


See also: 
eiGver 390: 


In Sweeney v. Erving, 228 U. 8., 233, 240; 57 
L. Ed., 815, $19, the court heldthat 4m occurrence 
which calls for the application of the res ipsa lo- 
quitor doctrine is of itself ‘‘circumstantial evidence 
of neghgence’ and “‘is evidemee to be weighed” 
by the jury. 


The Sweeney case establishes that facts which 
warrant the application of the res ipsa loquitor 
doctrine are evidentiary. While the court was not 
called upon to decide whether or not they would 
create a conflict when opposed to evidence adduced 
by the defendant, it necessarily follows that the de- 
fendant’s evidence could do nothing more than 
create a conflict of evidence, the determination of 
which would be for a jury. Earlier decisions as 
well as lovic would dane called tor such a con- 
clusion had the question been presented: 


“The law is that the plaintiff must show 
negligence in the defendant. This is done 
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prima facie by showing, if the plaintiff be a 
passenger, that the accident occurred. Jf that 
accident was in fact the result of causes be- 
yond the defendant’s responsibility, or of the 
act of God, wt is still none the less true that 
the plaintiff has made out his prima facie 
case. When he proves the occurrence of the 
accident, the defendant must auswer that case 
from all the circumstances of exculpation, 
whether disclosed by the one party or the 
other. They are its matter of defense. And 
it is for the jury to say, in the light of all the 
testimony, and under the instructions of the 
court, whether the relation of cause and effect 
did exist, as claimed by the defense, between 
the accident and the alleged exonerating ci- 
ecunmstances.’’ (468. Italics ours.) 


Gleeson v. Virginia Midland Ry. Co., 140 
U. S., 485, 444; 35 L. Ed., 458. 


Although some of the state courts have rendered 
erroneous decisions, due to a mistaken notion that 
the occurrence gives rise to a bare presumption 
which cannot oppose evidence, and to the failure 
to call to mind the function of the doctrine of res 
ipsa loquitor, the great weight of authority is in 
harmony with the law as announced in the United 
States Supreme Court decisions: 

“The jury was not bound to take the state- 
ment of defendant’s witness as true that the 
defect in the pole could not have been dis- 
covered by inspection. Were it otherwise, the 
injured party would usually be at the disad- 
vantage of being concluded by the one-sided 
evidence of the carrier as to matters exclu- 
sively within the knowledge of its emplove’s.”’ 
(681.) 


& 


Donovan v. Kansas City Elevated Ry. Co. 
(Mo.), 188 8. W., 679. 


See also: 


Turner v. So. Power Co. (N. C.), 69 S. E., 
Ot, (00) 


‘‘The jury were bound to put the facts and 
circumstances proved by the defendant into 
the scale against the presumption upon which 
the plaintiff relied, and in determining the 
weight to be given to the former as against 
the latter they were bound to apply the rule 
that the burden of proof was upon the plain- 
td. (Aides) 

omy  Whepropojitan, St. ity. Co. ON. Y.), 

Oe ie ile 


‘The usual and ordinary evidence in ex- 
planation available is in possession of defend- 
ants, peculiarly so in a ease of this nature; 
this last condition being referred to by Connor, 
J., in Womble v. Grocery Co., swpra, as the 
basis of the maxim, and in such case as stated 
the question of defendant’s responsibility must 
be referred to the jury: not, as shown by 
these authorities cited, under any presumption 
changing the burden of the issue, but as a 
cause in which evidence has been offered, from 
which negligence on the part of the defendant 
may be inferred. Speaking to this special fea- 
ture of the doctrine in Womble’s case, it is 
said: ‘The principle of res tpsa loquitor in 
such cases carries the question of negligence 
to the jury, not relieving the plaintiff of the 
burden of proof, and not, we think, raising 
any presumption in her favor, but simply en- 
titling the jury, in view of all the cireum- 
stanees and conditions, as shown by plaintiff’s 
evidenee, to infer negligence and sav whether 
upon all the evidence, the plaintiff has sus- 
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tained his allegations.’ Where the application 
of the doctrine we are discussing 1s properly 
called for, its effect and operation are not 
displaced or removed because there is_ testi- 
mony offered which if accepted by the jury, 
would exonerate the defendant, for in all such 
eases the credibility of the evidence relevant 
to the inquiry is for the jurv; they may ac- 
Gam, or reject it.’ (770,) 


ieee: @. So. Powe; Co, (NS. @.), 69 S$. 1h., 
fot 


‘Nor can we concur in the view of appel- 
lant’s counsel that the record in this case dis- 
closes no cause of action in plaintiff. The 
evidence is undisputed that the train was 
thrown from the track by the fracture of one 
of the steel rails while passing over it and 
transporting plaintiff, who was a_ passenger. 
Beyond question this made a prima facie case 
for plaintiff, which made it the duty of the 
court to submit the issue of negligence to the 
jury, despite the fact that appellant intro- 
duced evidence tending to show that the rail 
which broke was of standard size, properly 
laid, and attached to the ties; and that it had 
been in use less than four years, and according 
to the testimony of appellant, furnished indi- 
cation of a fresh break, and disclosed no ap- 
parent flaw; and that it had been tested at the 
factory, and had been observed to be in seem- 
inely good condition by the section foreman 
while walking over the track and inspecting 
the same on the day previous to the accident. 

“This ease falls strictly within the rule of 
res ipsa loquitor, which affords a presumption 
of negligence as against a carrier whenever 
an injury is occasioned to a passenger by any 
defect in its train of cars or railway track 
which would not ordinarily have occurred had 
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its track and train been kept in the condition 
of safety prescribed by the calling in which 
it is engaged. Norris v. Railway, 239 Mo. loc. 
eit. 715, 144 8. W. 783; Price v. Street Rail- 
way Co., 220 Mo. 446, 119 8S. W. 932, Am. St. 
Rep. 588; Partello v. Raikhway, 240 Mo. loc. 
eit. 187, 145 8. W. 55; Thompson on Negli- 
pence, voll 3.92809). 270. 


‘‘In speaking of submitting the case to the 
jury, where such a presumption of negligence 
exists, if is said by a learmed text-writer: 
‘The very nature of this presumption is such 
that it takes the question of the negligence of 
the defendant to the jurv in all cases. It re- 
quires him to explain the accident consistently 
with the conclusion of due eare on his part; 
and whether he succeeds in doing so is neces- 
sarily a question of fact for the jury. The 
judge cannot decide that he has done so with- 
out trying a question of fact, passing upon 
the eredibility of witnesses, and deciding that 
an affirmative proposition of fact has been 
proved. This cannot be done in any jurisdic- 
tion where the system of trial by jury 1s 
properly understood and correctly maintained. 
Judges who undertake to perform this office 
in the place of juries usurp the office of juries 
and seize jurisdiction which, it mav well be 
assumed, has not been committed to them by 
the Constitution or the laws of any American 
jurisdiction, federal or state.’ Thompson on 
Negliccmee, “olo-3, 2iiog ). 200, 2 ee 2” 
(1062. ) 


Brown, tc. Lana MR. Hh. Co. (MG), 1635'S. 
W., 1060. 


A number of decisions are collected in the fol- 
lowing late case, in which it said: 
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‘‘In fact, it may be said that, where a pas- 
senger 1S suing a carrier for injuries received, 
proof establishing this relation, together with 
the facts and circumstances of the wreck of 
the vehicle in which he is being transported, 
together with proof that he received injuries 
because of the wr eck, makes a prima facie case 
of negligence against the carrier, casting upon 
the carrier the onus of showing by the evi- 
dence that it has exercised the utmost care 
for the safety of its passengers, and that the 
injury was not the result of any negligence 
upon its part. Indeed, this rule is not dis- 
puted. It is so generally applied in this coun- 
try that it needs no further citation of au- 
thority; but, adinitting the rule, the conten- 
tion is here made that, although the cicum- 
stances of this case, as shown, “made a prima 
facie case of negligence, yet when the railway 
company introduced evidence tending to show 
proper construction and due care, that this 
presumption was fully and finally rebutted, 
and that the court should have declared, as 
a matter of law, that there was no liability, 
unless plaintiff returned to his case and made 
proof of specific acts of negligence. On the 
other hand, plaintiff insists that the presump- 
tion and inference of negligence arising from 
the facts shown by hin are not destroyed bv 
the mere introduction of exculpatory evidence 
on the part of defendant; that, when such a 
condition arises, it 1s for the jury to deter- 
mine whether or not the evidence of defend- 
ant is sufficient to rebut and destroy the pre- 
sumption and inference of negligence. This 
brings us to the precise point to be decided. 
(1002. ) 


“We think from a reading of the foregoing 
authorities, and upon reason, that when, as 
in this case, plaintiff has shown that he was 
a passenger upon a common carrier, and that 
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the train upon which he was riding at the 
time had been wrecked, together with the cir- 
cumstances attending the wreck, and that he 
has suffered physical injuries as a direct re- 
sult thereof, thus making for himself a prona 
facie case, based upon the presumption and 
inference of negligence arising from the facts 
proven, and this presumption is answered by 
evidence of defendant tending to exonerate 
itself from any negligenee, that the question 
as to whether this evidence is sufficient for the 
purpose is, ordinarily one to be determined by 
tle jury. (10059 


Midland Valley R. Co. v. Hillyard (Okla.), 
148 Pac., 1001, 


“The plaintiff is the widow of one who was 
killed by an accident on a steam-boat belong- 
ing to the defendant. Her husband had pur- 
chased a ticket, and gone upon the boat as a 
passenger. Within a very short time, and just 
as the boat was fairly clear of the wharf, a 
violent explosion occurred, which shattered the 
forward part of the boat, and hurled boards 
and fraginents of timber into the air. Mir. 
Spear was badly bruised and died soon after. 
The explosion was followed by a dense, black 
smoke, but no fire seems to have been com- 
munieated to the shattered boat, which was 
iminediately removed to a yard, outside the 
state, for repairs. All this appeared from the 
evidence of the plaintiff. If the evidence had 
elosed here, it will not be doubted that the 
plaintiff would have been entitled to a ver- 
dict. * “ * Jt was the duty, of tite de- 
fendant, therefore, upon proof of the happen- 
ing of an accident to a passenger by an ex- 
plosion upon its boat, to take up the burden 
of proof which the law put on it, and show 
that the explosion was not due to the neeli- 
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gence of the company or its employes. This 
duty the defendant’s counsel recognized, and 
addressed themselves to its performance. They 
proved conclusively that the explosion was not 
of the boiler or machinery of the boat. They 
gave evidence tending to show that it was not 
due to gunpowder or to petroleum. Several 
of the officers of the boat, and others who ex- 
amined it after the explosion, testified that 
they did not know what caused the explosion, 
or the nature of the explosive. Some evidenee 
Was given in support of a theory that dvna- 
mite had been taken upon the boat, by some 
unknown person, just before it left the wharf. 
This was all pertinent, and tended to show 
that the defendants were not in fault, but it 
was for the jury. Its value depended upon 
the appearance and manner of the witnesses 
and the degree of credibility to which they 
were entitled, and it was for them to say 
whether it was sufficient to overcome the legal 
presumption.’’ (825-826. ) 


Speer. il. W. & B. R. Co. (Pa.), 12 
Atl., 824. 


‘*Plaintiff having rested, defendant moved 
for a non-suit, but without avail, whereupon 
it produced evidence tending to show that the 
night was very stormy, the wind reaching a 
minimum velocity of 45 miles an hour, and 
an extreme velocity of 56 miles, which is not 
extraordinary; that the lines had been in use 
for seven years, but were of first class mate- 
rial, and that the wire in question had parted 
about midway between poles standing 130 fect 
apart; that the insulation was not broken, ex- 
eept at the point of fracture; that it carried 
1,000 volts, but where broken the voltage was 
much less, being estimated at from 300 to 
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000; that the wires and their fastenings, and 
the poles upon which they were earried, were 
reguarly inspected as often as once every 
other day by a competent electrician; that the 
company was equipped with the standard and 
best approved ground detectors, or appliances 
for detecting or discovering breaks and the 
erounding of its wires, and that on stormy 
nights it applied the test every half hour; 
that upon this occasion the detector did not 
indi¢ate the parting of the wire, amd that the 
first notice touching its condition came through 
a member of the police force; that there were 
no indications 2s to how the wire came to 
break; that they sometimes broke of their own 
accord, but the cause of the present fracture 
was aseribed cither to the crossing of the 
wires in a gale, or to the blowing of a limb 
from a tree, or something of the kind across 
them, causing the current to pass from one to 
another, thus severing one of them by burn- 
ing it at the point of contact. Both parties 
having rested, defendant moved the court to 
direct a verdict in his behalf, but this was also 
refused; and error is assigned both as it re- 
spects the motion for a judgment of non-suit 
and the one to direct the verdict. (992-930.) 


‘Mus brings us naturally to the question 
presented by the motion to direct a verdict. 
When plaintiff made a prima facie case, this 
imposed upon the defendant the burden of 
showing, as we have seen, that the fracture 
of the wire was a condition not due to its 
fault, or that it used due care in the construe- 
tion and maintenance of its system, and that 
the accident was one that could not have been 
provided against by reasonable foresight and 
precaution. This burden should not be con- 
fused with the burden of making the better 
case as between the plaintiff and defendant. 
The plaintiff must have made the better case 
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in the end by the preponderance of the evi- 
denee. When the defendant produced its evi- 
dence, the case rested; and it became a matter 
for the jury to determine whther it had suc- 
ceeded, or whether, notwithstanding its attempt 
at exoneration, plaintiff’s prima facie case was 
even yet the stronger and more satisfactory. 
The questions to be passed upon were of fact, 
and it was not within the province of the 
court, under the evidence adduced, to sav to 
Pic jury, by directing “a verdict, that its 
exoneration had been substantiated, ‘and there- 
fore that plaintiff’s prima facte case had been 
overcome. So there was no error in finally 
submitting the case to the jury. Railway Co. 
v. Nugent, supra.’’ (981.) 


Chaperon v. Portland General Electrie Co. 
(Ome ot Pac, 928. 


The last mentioned case is cited with approval 


in— 
Abrams v. Seattle, 60 Wash., 356, 367-369 ; 
iene. 168, 172, 
See also: 


III Thompson on Negligence (2nd Id.), 
Sec., 2770-2774 ; 

Dusenbury v. North Hudson County Ry. Co. 
(N. J.), 48 Atl. 520; 

Emerson vu. Butte Elec. Ry. Co. (Mont.), 
IDO rac. 319 320; 

Sherman v. So. Pac. Co. (Nev.), 115 Pac, 
OO. iy) 
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Simone v. Rhode Island Co. (R. I.), 66 AtL., 
202~ 203; 

Chaffe v. Consolidated Ry. Co. (Mass.), 82 
Ne Hee 40 iG 

Eldridge v. Minneapolis St. L. Ry. Co. 
(Mimn.), 20GNe W., Jol; 

Norfolk-So. R. Co. v. Tomlinson (Va.), 81 
Sg 80, 02: 

29 Cyc., 634. 


Credibility of Witnesses. 

All of plaintiff in error’s witnesses were em- 
plovees by reason of whose acts neghgence would 
be attributed to it if the occurrence was the re- 
sult of negligence, as it bore evidence of being. 
For this further reason, the Court could not grant 
a directed verdict: 


‘‘Notwithstanding the testimony of these 
Witnesses was so positive to the effect that 
they accepted the trust, we are of opinion 
that it was not improper to submit the ques- 
tion to (We jwiy. ln Ws clramec the Cow im 
structed the jurv that the creditors who ac- 
cepted the deed of trust must themselves be 
free from the taint of fraud, and the ques- 
tion of fraud was so connected with that ac- 
ceptance that it was possible for the jury to 
have found that the accepting creditors had 
knowledge of the fraud at the tine of their 
acceptance. They were all apparently inter- 
ested in sustaining the deed, and in denying 
all knowledge of a fraudulent intent, and while 
the jury has no right to arbitrarily disregard 
the positive testimony of unimpeached and 
uncontradicted witnesses (Lomer v. Meeker, 
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2) N. Y. 361, 363; Elwood v. Western U. 
Teleg. Co., 45 N. Y. 549, 553 (6 Am. Rep. 
140), the very courts that lay down this rule 
qualify it by saying the mere fact that the 
witness is interested in the result of the suit 
is deemed sufficient to require the credibility 
of his testimony to be submitted to the jury 
as a question of fact. Munoz v. Wilson, III 
N. Y. 295, 300; Dean v. Metropolitan Elev. 
R. Co., 119 N. Y. 540, 550; Canajoharie Nat. 
Bank v. Diefendorf, 123 N. Y. 191, 200 (10 
L. R. A. 676); Volkmar v. Manhattan R. Co., 
134 N. Y. 418, 422.”’ (495-496.) 


Sonnentheil v. Christian Moerlein Brewing 
Co., 172, U. S., 401, 408; 43 L. Ed., 492. 


The Volkmar ease, the last one mentioned in 
the preceding quotation, is one in which the point 
was raised under circumstances somewhat similar 
to those existing in this case. The decision is re- 
ported in 31 N. E., 870, from which the following 
is talsen: 


‘““The evidence showed that the bolt was 
broken, and that in consequence the iron plate 
or chp fell upon the plaintiff. The structure 
was consequently out of repair, and under the 
circumstances, I think the presumption of neg- 
hgence follows. (870.) 


‘The learned general term in its opinion 
admits this proposition, and concedes that the 
fall of the plate or clip, in the absence of an 
explanation, raises a presumption of negli- 
gence. That court, however, reached the con- 
clusion that the presumption was overthrown 
by the evidence produced on behalf of the de- 
fendant. As we have seen, that evidence was 
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given by the witness IRoach.® It was lis duty, 
as he testified, to examine carefully all rails, 
switches, signals, bolts, and fastenings of all 
kinds, and to keep them tight. He further 
states that in June, 1885, he was engaged in 
following out his instructions, and performed 
them to the best of Ins ability. In no place 
does he testify that he ever examined the boit 
and clip wwluch tell upon the pilaintiif. Ee 
does not te!l us how often he passed over the 
track, or to what extent he examined the bolt 
and fastenings. He only gives us his own 
eonclusion that he performed his duty to the 
best of Ins ability. It does not appear to us 
that this was suiicient to remove the pre- 
sumption which necessarily follows from the 
established fact that the bolt was broken, and 
in that particular the structure was out of re- 
pair and dangerous. But, even if this evi- 
dence was sufficient to remove the p1resump- 
tion, as held by the general term, the eredi- 
bility of the witness wouwd still be involved 
and be a question for the jury. This witness 
was the defendant’s track walker. It was his 
dutv to examine the bolt which was broken. 
If there was any negligence for which the de- 
fendant was chargeable, it was that of this 
witness. He was therefore a person inter- 
ested, and possibly actuated by a motive to 
shield himseif from blame.’’ (871.) 


The Volkmar case is connnented wpon and fol- 


lowed 171— 


Gibson v. Cla., Milwaukee, Ete., R. Co., 61 
Wash. 639, 641-642: 112 Pac., 919, 923- 
924. 


‘“Emploves of a party, although they may 
not be affected bv the verdict pecuniarly, are, 
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by the great weight of authority, to be deemed 
interested witnesses. This is especially true 
in actions against the master for the negli- 
gence of his servants. While the latter are 
competent witnesses for the former, their in- 
centive to exonerate themselves from blame 
goes to their credit, and should be carefully 
considered in weighing their testimony.’’ 


30 Am. & Eng. Encyc. of Law (2nd Ed.), 
1091. 


“Tt is well settled that the credibility of wit- 
nesses is in all cases a question for the jury. 
The rule has been apphed under an almost 
infinite wariety of circumstances; as, for in- 
stance, where the witness is a party, or the 
relative of a party, or is interested, or a 
lunatic; whether the evidence of the party, or 
other witness, is contradicted or conflicts with 
testimony previously given by him, or con- 
flicts with statements previously made by him, 
or is shaken on cross-examination, or whether 
the credibility of the witness is questioned, 
or his testimony given under circumstances 
such as would naturally throw discredit on 
him. So the rule apphes, although the testi- 
mony of the party, or of interested witnesses, 
or of other witnesses 1s uncontradicted.” 


38 Cyc., 1518-1521. 
See also: 


Missown, K. & T. Ry. Co. v. Murphy 
(Kan.), 52 Pac., 863, 864: i 

lovdenbawm v. Ni Y.. N. a. & A. R. Co. 
(Mass.), 84 N. E., 129, 133; 

Devine v. Murphy (Mass.), 46 N. E., 1066; 


ot 
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Howard v. Lotisvile TeyMCo. (iSy.), 105°S. 
ie. 932 ane 


Brunswick & W. Rk. Co. v. Wiggins (Ga.), 
39 S. He) Soloo2 


For the reason that all of plaintiff in error’s 
witnesses were employees, as well as under the 
doctrine of res ipsa loquitor, the court properly 
submitted the case to the jury. 


Review of Plaintiff in Error’s Citations. 
The decisions upon which plaintiff in error re- 
lies will be discussed in the order set out in is 
brief : 


Inethe Beeman case, 79 Weash., 137: Brmef, 11, 
the court was discussing the ‘‘presumption that 
the driver of a street car would not be neglgent,”’’ 
not an inference of negligence arising from an 
occurrence which would not ordinarily take place 
in the absence of negligence. 


‘Presumption of a consideration’? in support 
of a negotiable instrument was the subject under 
consideration in the Nicholson case, 77 Wash., 292, 
298 ebriet, 12. 


In the Welch case, 46 Wash. Dec., 248; 153 Pac., 
000, 308; Brief, 12-18, the court was discussing 
‘the rule of evidence that a killing, unexplained, 
is presumed to be murder.’’ Furthermore, the 
court did not hold that the defendant’s showing 
was sufficient to warrant taking the case from the 


ZA 


jury. The court said that ‘‘the question for the 
jury was whether the prima facie case arising 
from the presumption attending the killing had 
been met.’’ (859.) The court held, just as the 
court instructed the jury in this ease, that the 
preponderance of the evidence must be with the 
plaintiff in order to recover. But there is a great 
deal of difference between that holding and the 
contention that the jury shall not pass upon the 
sufficiency of defendant’s evidence to overcome 
the plaintiff’s showing. The distinction between 
burden of proof and preponderance of evidence 
is not involved in this case, although that distinc- 
tion made in the Welch case will serve to explain 
some of the other decisions which plaintiff in error 
relies upon to support its contention. Notwith- 
standing the court in that case was considering 
a bare presumption, and not the inference of nheg- 
ligence arising from evidentiary facts, and its de- 
cision would not be in point even though it had 
held that there was nothing to go to the jury, in 
so far as the case has a bearing, it is contrary to 
plaintiff in error’s contention. The case was sent 
back for a new trial so that the jury could de- 
termine, under proper instructions on preponder- 
ance of evidence, whether or not the defendant’s 
evidence met plaintiff’s showing. 


iiherOmaha St. kh. R. Co. ease, 105 N. W., 303; 
Brief, 13-14, is another case in which the court 
was discussing an erroneous instruction on pre- 
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ponderance of evidence, and in which the ease 
was sent back for new trial so that the jury might 
determine the question of negligence under proper 
instructions. That part of the opinion quoted by 
plaintiff in error is not contrary to defendant in 
error’s contention. It is said, ‘‘But when the 
Proof of sidiMacculientms met,” cies Mimtieihe juny 
is to determine when it ‘is met’’ is clearly indi- 
cated by another paragraph of the Court’s opinion: 


‘The defendant asked the court to instruct 
the jury to the effect that, although they found 
that the car was derailed, yet if they found 
that, at the time and place of the accident, the 
ear and track were in good order and condi- 
tion, and without defect or imperfection, the 
presumption arising from the derailment of 
the car would be thereby overcome. It was 
not error to refuse this instruction because it 
ignores the inference of negligence in the 
operation of the car, which the jury might 
legitimately draw from the fact of derail- 
Menu, 7 


The notes following the report of that case im 
4L. R. A. N. S., 122, do not relate to this ques- 
tion at all; they deal with the degree of care which 
a carrier must exercise. 


The following statement shows clearly that plain- 
tiff in error does not grasp the nature of the rute 
of law under discussion: ‘‘The circumstances of 
some of the cases are such that the court may 
properly submit the cause to the jury under proper 
instructions.’’ Brief, 14. If the plaintiff’s show- 
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ing were but a bare presumption that served no 
purpose except to change the order of proof, no 
ease in which the plaintiff failed to adduce evi- 
dence in rebuttal of the defendant’s evidence © 
eould be properly submitted to a jury, for the 
apparent reason that plaintiff’s showing would not 
ereate a conflict with defendant’s evidence, and 
there is nothing for determination by a jury in 
the absence of a conflict in the evidence. 


A further quotation from the Scearpelli case, 63 
Wash., 18; 114 Pac. 870; Brief, 14-15, will give 
light on that decision: 


‘When a plaintiff in actions of this char- 
acter makes no attempt to show the negligent 
cause of the act complained of, but relics 
wholly on the legal presumption of negligence 
his facts establish, he must accept or contro- 
vert the defendant’s explanation as to the 
cause of the act, and show its insufficiency or 
other non-applicable features, if he would pre- 
vent the court from holding, as a matter of 
law, that the presumption 1s overcome. 


‘“<Mhe rule of law is, doubtless, that, where 
there is no conflict of testimony, where the 
existence of a fact is clearly proved by the 
undisputed testimony, the court should hold 
that the fact is established.’ Spaulding v. Chi- 
cago & N. W. R. Co., 33 Wis., 582. 


‘Referring to the contention of appellants 
that the question whether the testimony in- 
troduced for the purpose of overcoming such 
presumption is sufficient for that purpose and 
should be submitted to the jury as a question 
of fact, it is said, in answering the same con- 
tention in the Spaulding ease: 
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“<The argument would probably be a 
sound one were this a presumption of fact. 
Its weight and force and consequently the 
amount of proof essential to overcome itt, 
would in such case be for the jury and not 
for the court, to determine. But the presump- 
tion under consideration is clearly one of law 
and is governed by an entirely different rule. 
Its weight and effect, and the amount and 
character of the proof necessary to overcome 
it, Ave questions tor tle cour ~ =) ° sabn 
such cases, if there is a conflict of testimony, 
the jury must determine what facts are 
proved; but where as in this ease there is no 
such conflict, and the testimony is clear and 
satisfactory against the presumption, it is the 
duty of the court to hold as a matter of law 
that the presumption is overcome.’ 


“The same rule is announced in Menominee 
River Sash & Door Co. v. Milwaukee & N. R. 
Go., O1 Weis. 447, Go N. W. 176: Gentfal of 
Georgia Ke. Co. v. Wragelbaum, 111 Ga, 312, 
35 §. i. 645; Baltimore City Pass R. Co. v. 
Nugent, 86 Md. 349, 38 Atl. 779, 39 L. R. A. 
161; Woodward v. Chicago, M. & St. P. R. 
@o., isa Tede o77. 


“Tir Peters « Ieohr (SowD.), 124..N. We. 853. 
the court, in speaking of the effect and char- 
acter of ‘Presumptions,’ says: 


‘¢*A presumption is not evidence of any- 
thing, and only relates to a rule of law as to 
which party shall first go forward and pro- 
duee evidence sustaining a matter in issue. 
A presumption will serve as and in the place 
of evidence in favor of one party or the other 
until prima facte evidence has been adduced 
by the opposite party; but the presumption 
should never be placed in the seale to be 
weighed as evidenee. The presumption, when 
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the opposite party has produced prima facie 
evidence, has spent its force and served its 
purpose, and the party then, in whose favor 
the presumption operated, must meet his op- 
ponents’ prima facie evidence with evidence 
and not presumptions. A presumption is not 
evidence of a fact, but purely a conclusion. 
ihoree liv wear Oil 925 93 \Wiemore, Elv., 
Par. 2490, 2491.’ 


‘‘Appellants not having attempted to lessen 
pela 8 
the probative force or value of respondent’s 
testimony, either in their main case or in re- 
buttal, cannot make a controverted question 
of fact out of that over which there is no 
controversy, nor treat as a disputed issue of 
fact that over which there is no dispute. The 
court was therefore justified in ruling as upon 
a question of law.’? (24-25. Italics ours.) 

It is apparent from the above quotation that 
the court fell into error by assuming that the 
deduction of negligence that may be drawn from 
facts placed in evidence—facts that of themselves 
cause men to associate them with negligence—is a 
presumption such as may be likened to ‘‘ Bats flit- 
ting in the twilight, but disappearing in the sun- 
shine of actual facts.’’ ‘‘Presumption’’ is a term 
that is variously used and is therefore ambiguous 
when used as a general term. Inferences to be 
drawn from facts placed in evidence are very dif- 
ferent from those rules of law which govern the 
order of proof, although the term ‘‘presumption”’ 
is applied to either in many cases. The distinction 
is noted in the following: 


“Tt has undoubtedly been held, in several 
cases, that a Jury may very properly presume 
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a servant’s wages have been paid, when it 
appeared that the custom was to pav them at 
stated periods, and that a considerable time 
had elapsed without any claim. But presump- 
tions are properly divided into two classes, 
wz., presumptions of law and presumptions 
of fact. Presumptions of law are such as 
are conclusive or absolute; that is, sueh as are 
not permitted to be overcome by proof that 
the fact is otherwise, or such as are termed 
disputable presumptions; that is, such as 
admit of contrary proof, but which, in the 
absence of all opposing evidence, make a prima 
facie. case, and throw the burden of proof on 
the other party. When presumptions of this 
elass arise it is the duty of the court to in- 
struct the jury that they are bound to find im 
favor of the presumption. 


“Presumptions of fact wc of an entirely 
different character and are in truth but mere 
arguments and differ from presumptions of 
law in this essential respect, that while those 
are reduced to fixed rules and constitute a 
branch of the particular system of jJurispru- 
dence to which they belong, these merely nat- 
ural presumptions are derived wholly and 
directly from the circumstances of the par- 
ticular case, by means of the common experi- 
ence of mankind, without the aid or control 
of wany rules of lavmewhatercr. These cuses 
fall within the exclusive provinee of the jury. 
They are usually aided by the advice and in- 
structions of the judge, more or less strongly 
urged at his diseretion; but the whole matter 
is to be decided by themselves, according to 
the conviction of their own understanding.’ 
(150-151. ) 


Snediker ve. Everingham, 27 N. J. Law, 143. 


“The distinction between presumptions ‘of 
law’ aud presumptions ‘of faet’ is im truth 
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the difference between things that are in 
reality presumptions and things that are not 
presumptions at all.”’ 


4 Wigmore’s Evidence, 2491. 
See also: 


United States v. Sykes (N. ©.), 58 Fed., 
1000, 1005; 

United States v. Searcey (N. C.), 26 Fed., 
435 ; 

Cook v. Dowlimg, 26 N. Y. Suppl., 764, 765; 

Doane v. Glenn, 1 Colo., 495, 504; 

Bow v. Allenstown, 34 N. H., 351; 69 Am. 
Dec., 489, 496; 

6 Words & Phrases, 5537-5540. 


In the Searpelli case, the court refers with ap- 
proval to a statement in the Spaulding case (chiefly 
relied upon as authority for the court’s holding) 
that a contention such as defendant in error makes 
‘would probably be a sound one were this a pre- 
sumption of fact.’”? That court and the Washing- 
ton Court did not distinguish between a bare pre- 
sumption or rule of law fixing the order of proof 
(a “presumption of law’’) and the deduction or 
inference which may be drawn from facts in eyvi- 
dence (sometimes inaccurately termed ‘‘presump- 
tion of fact’’). The argument is based upon a 
false premise, and consequently the decision is un- 
sound. 


The United States Supreme Court cases, as well 
as the other cases where the nature of the res ipsa 
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loquitor doctrine was given due consideration, 
establish that it relates to facts constituting evi- 
dence, and not to a bare rule of law fixing the 
order of proof. Of course, United States cases 
are of controlling effect on questions of this na- 
ture, even though the Washington cases were en- 
titled to consideration as precedents. 


The Woodward ease, 145 Fed., 577; Brief, 15-16, 
is not in point. The court was considering a pre- 
sumption created by statute, not the common law 
doctrine of res ipsa loquilor. The court adopted 
the state court’s construction of the statute. The 
state court held that the statute affected nothing 
but the order of proof; that is, established a rule 
of local practice, which is made binding upon the 
Federal Courts by the United States Conformity 
Statute. 


U.S. Rev Stae, Sec, 914: 
11 Coa, 879-890. 


This court is considering a rule of general law, 
and, consequently, the Woodward decision is in- 
applicable. 1f the court intended to announce a 
general rule of law, its opinion is to that extent 
obiter dicta and unsound. 


The same judge that decided the Woodward 
ease did write a dissenting opinion in the Great 
Northern Ry. Co. case, 115 Fed., 452; Brief, 16-22, 
but based his opinion on the grounds that the pre- 
sumption of neghgence arising from the escape 
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of fire from the company’s premises was a rule 
of local practice and was of like nature as the 
presumption of ownership arising from the pos- 
session of property, a bare presumption of law 
and not an inference that may be drawn from evi- 
dentiary facts. He said: 


“The presumption of negligence in the oper- 
ation of a locomotive which arises from the 
fact that it scatters sparks or coals or sets 
a fire is neither more sacred nor more con- 
clusive than the presmnption of ownership, 
which arises from the possession of property, 
or the presumption of the relation of one 
riding in a car to a carrier which arises from 
his riding on its railroad in its passenger ear, 
or from any other disputable presumption of 
fact; and it ought to receive no different meas- 
ure of consideration. (460.) 


“This rule that the presumption of negli- 
gence from the setting of a five is, as a matter 
of law, overcome by the uncontradicted testi- 
mony of witnesses that due care was exer- 
cised, is a rule of evidence, a rule of practice, 
a rule which simply measures the force and 
effect of a disputable presumption of fact in 
the trial of fire cases in the states of South 
Dakota, North Dakota, Minnesota, and per- 
haps in other states; and in those states it 
ought to and does obtain in the federal 
courts, as well as in the state courts, because 
it is a just and rational rule, and because the 
act of congress provides that the practice, 
forms and modes of proceeding in actions at 
law in the national courts shall conform, as 
near as mav be, to the practice, forms and 
modes of proceeding existing at the time in 
like causes in the courts of record of the state 
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within which the federal courts are held. Rev. 
St., Par. 914.’’ (461.) 


A question of local practice is not before this 
court, and the United States Supreme Court has 
held the res ipsa loquitor inference of fact to be 
evidence which may be weighed by the jury. 

In the majority opinion in the Great Northern 
Ry. Co. case, it is said: 


‘Learned counsel for the railroad company 
do not controvert these propositions, but thev 
assert that the trial court should have told 
the jury, in substance, that the engine was 
properly managed, and that the company was 
guilty of no negligence in that respect, and 
that a reversible error was committed in not 
eliminating that issue from the ease. 


“We think that these propositions are un- 
tenable. The testimony introduced by the 
plaintiff, that his property had been destroyed 
by a fire kindled on the right of way of the 
railroad by coals, cinders, or sparks emitted 
by a passing locomotive, if the jury believed 
such to be the facet, as they must have done, 
east on the defendant company the burden of 
overtumning the presumption of neghgence 
thus raised: that is to sav, the burden of 
showing that the locomotive was properly 
handled or operated, and that due care had 
been exercised in the construction and equip- 
ment of the same and in keeping it in repair, 
so as to prevent the emission of cinders and 
sparks, so far as that end could be attained 
without impairing its efficiency. MeCullen v. 
Railway Co., 41 C. C. A. 365, 101 Fed. 66, 70. 
This presumption could only be overeome by 
testimony, and, unless we apply to this class 
of cases a rule different from that which is 
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applhed in other cases, it was the province of 
the jury to determine the weight that should 
be accorded to the testimony which was in- 
troduced for that purpose, and also to deter- 
mine the credibility of the witnesses who tes- 
wiedgon that subject. * =~ = 

ce * * We cannot well understand upon 
what theory the statement of persons, who 
were in charge of a locomotive when it ocea- 
sioned a disastrous fire, that it was properly 
and prudently managed, ete., must be accepted 
by a court as conclusive, and as overturning, 
as a matter of law, the presumption of negli- 
gence raised bv other testimony. It would 
seem, rather, that the triors of the fact ought, 
in such a ease, to consider how far the in- 
terest of such witnesses—their natural desire 
to absolve themselves from all blame—may 
have colored their evidence, and how far their 
statements are consistent with other facts and 
circumstances which have been proven. If a 
court undertakes to weigh such evidence, and 
sav that the witnesses are credible, and also 
to decide as to the effect of the proof, it plainly 
assumes the functions of the jury, or at least 
a function which is discharged by the jury in 
other cases.’’ (454-455. ) 


The Spaulding case, 33 Wis., 582; Brief, 22, has 
been discussed in connection with the Scarpelli 
cease. The court assumed that res ipsa loquitor is 
but a ‘‘presumption of law’ as distinguished from 


a “‘presumption of fact.” 


In State v. Hodge, 50 N. H., 510; Brief, 23, the 
court was discussing the presumption of law that 
one in possession of stolen personal property 1s 
presumed to be the thief. 
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Section 2491 of Wigmore’s work on evidence 
makes the distinction Defendant in Error is point- 
ing out. 


I Elhott on Evidence, See., 92; Brief, 24, is 
squarely against plaintiff in error’s contention. 
The author states that ‘‘the evidential facts upon 
which the presumption is based “~ * ~*  miay 
take their plaee with the rest and operate with 
their own natural force as a part of the entire 
mass of evidence or probative matter, and thus 
be put into the scale and weighed with the rest. 
_ e #7 6 6 he jury is entitled to draw the in- 
ference from the facts proven, that is, give weight 
to the facts, under the rule as stated by the author. 


What the court did in this ease was to submit to 
the jury the facts of the derailment and mjury to 
a passenger to be weighed as evidence of negli- 
gence, that is, gave the jury the right to infer 
negligence from those facts notwithstanding there 
were other facts in evidence from which a con- 
trary inference might be drawn. 


In the Gibson case, 58 N. K., 278; Brief, 24, the 
eourt announced the familiar rule that where the 
cause of an accident appears from the evidenee 
the doctrine of res ipsa loquitor does not apply. 
That rule does not apply to this controversy for 
the reason that whether the eause of the accident 
appears from the evidence is a contreverted ques- 
tion of fact. 
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It would take an unwarranted amount of space 
to review all of plaintiff in error’s citations. What 
has been said will apply to the rest of them. The 
only authority it has cited relating to the undis- 
puted testimony of employees, lines up with the 
authorities defendant in error cites on that phase 
of the controversy. The citations on the other 
point are readily distinguishable. Upon both 
theories, the law sustains the lower court’s ruling. 


Review of Evidence. 


If plaintiff in error’s contention that the evi- 
dence in some res ipsa loquitor cases is such that 
the court may direct a verdict were sound, its 
showing in this case would not make it of that 
class. 


There is no evidence in the record suggesting 
a motive for anyone going upon plaintiff in error’s 
right of way and wantonly causing the derailment 
of a train. It is searcely conceivable that anyone 
would do such an atrocious thing. It would take 
a far better showing than that made—assuming 
that the testimony of the employees were accepted 
as true—to convince reasonable men that plaintiff 
in error’s contention was based upon anything but 
theory and speculation. The theory is farfetched. 
It never became a probability under the evidence. 


The most favorable view of the evidence dis- 
closes nothing but a derailment; one end<of a rail 
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subsequently found to be out of alignment; an 
indentation apparently the result of the flange of 
a wheel coming in contact with the end of the 
receiving rail; spikes missing for about half a 
rail’s length;a broken angle bar near the ends of 
the disjointed rails; angle bars, bolts and spikes 
found among the weeds at the foot of the embank- 
ment and about opposite the point where the rails 
were disjointed, the bolts bearing no ‘‘evidence of 
having been broken off’’; and, the next morning 
a discovery of a claw bar and a track wrench on 
tlie abutment of @ viaduct, a “‘lone block” or one 
thousand feet distant from the derailment. 
(TPrans., 46, 46) and) $4.) ‘Tl is the extent of 
the evidence upon which the finespun caused-by- 
trespassers theory is built. 


The trainmaster, Hasenbalg, who claims to have 
found the bolts, ete., in the weeds (Trans., 45), 
did not arrive at the scene of the derailment until 
an hour after it happened, and until after the 
tourist and sleeping cars had been re-railed and 
taken away. (Trans., 44 and 47.) No witness 
knew how the things came to be where he found 
them, or what connection, if any, they had with 
the wreck. (Trans., 46, 48, 86 and 95.) That em- 
plovees had placed them there would be far more 
likely than that trespassers had hidden them. That 
they had any connection with the derailment was 
not shown; it was surmised. 


Another witness, Lempke, testified that he found 
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the bolts, wrenches, etc., although he states that 
Hasenbalg was with him. (Trans., 92.) The latter 
made no statement that he was accompanied by 
anyone. (‘T'rans., 45-48.) Lempke also testified 
that he found a crowbar and a monkey wrench 
two hundred feet out in the prairie. (Trans., 93.) 
To the jury it no doubt looked very much as if 
the neighborhood had been pretty well strewn with 
tools and railroad equipment. 


None of the witnesses were on the ground until 
more than half an hour had elapsed after the de- 
railment. (Trans., 49, 52, 53, 61 and 92.) The 
superintendent of terminals, Rupp, testified that 
he saw an angle bar in between the ends of the 
rail (Trans., 50), but the roadmaster, Burke, tes- 
tified that a piece of an angle bar was inside and 
another piece of it outside of the rail. (Trans., 
70-71.) The special agent, Lempke, adopted 
Burke’s version. (Trans., 92.) Hasenbalg did 
not notice anything between the rail ends. (Tyans., 
45.) The assistant superintendent of terminals, 
Bush, thought ‘‘the angle bar was in there’’ but 
could not remember. (Trans., 54 and 57.) The 
evidence does not warrant even an inference that 
there was an angle bar holding the ends of the 
rails out of contact. Whether there was an angle 
bar or but two pieces of bar at that point, the 
position may have been changed prior to the time 
of which the witnesses speak—long before they 
came, passengers were there, and the witnesses 
could not tell if the angle bar or pieces had been 
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handled. (Trans., 95.) Furthermore, it was con- 
ceded by an expert that when a train leaves the 
track existing conditions are greatly changed. 
Ciitans., 18.) 


Plaintiff in error laid great stress upon the im- 
pression in the end of the rail, the theory being 
that the flange of the forward engine wheel had 
made the mark, and that it indicated that the rail 
was out of place before the train arrived at that 
point, which, if true, would negative spreading of 
the rails by the train. The roadmaster stated that 
it would be hard to distinguish between marks of 
the engine and those made by the baggage car. 
Civans. Si.) Am @kamiiition o1 this mark on 
the rail discloses that if made by the flange on 
a car wheel, it was at an angle of twenty or more 
degrees from a line parallel with such rail. If 
made by the flange of an engine wheel, the result 
was that the engine was then headed at such an 
angle which would have caused it to have gone 
over the embankment (but ten feet from the 
track) instead of proceeding down the track and 
then heading in an entirely opposite direction. 
(Trans., 80-84.) The law of moving bodies would 
prenent any other Tens, and tlhe force exerted: hy 
the coaches in the rear, would have inereased this 
tendency. It is manifest, therefore, we think, that 
the indentation on the rail was not caused by the 
flanges of the engine wheels. If caused by any 
wheel in this train, it must have been a wheel on 
the tender or some coach. If this mark was made 
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by a car wheel back of the engine, the pulling 
power of the engine would have a tendency to 
right the truck of such car and produce exactly 
the result that was found following this wreck. We 
think this physical fact, together with the evidence, 
proves conclusively that this spreading of the rails, 
which is discussed by the witnesses, occurred after 
the engine had passed that point. (Trans., 80-84.) 


The witness could not tell where the engine or 
ears left the rails. (Trans. 85.) The forward 
trucks of the tourist car had run upon the ties 
about 80 or 90 feet before that car came to a 
stop (Trans., 68), and the rear of the forward 
trucks was then directly at the point of the break 
in the rails. (Trans., 68, 85 and 92.) The cause 
of the front trucks of the tourist car leaving the 
track before it had reached the point where it is 
claimed the cause for derailment existed is unex- 
plained. It is all a matter of conjecture. That it 
was a derailment is the only definite thing. 


The probabilities are that employees removed the 
spikes, bolts, and angle bars, if they were removed 
by any person, and then neglected to replace them. 
Even though trains may have passed over that 
point after employees had worked upon the track, 
it does not necessarily alter the probabilities. The 
track might have withstood the strain of passing 
trains for a time, even though not held in place 
by all of the bolts and spikes ordinarily serving 
that purpose. The greatest strain was on the op- 
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posite rail. Where there is a weakness, there must 
come a time when it yields to the strain, but the 
mere fact that it has withstood the strain up to a 
certain time does not prove that the weakness did 
not exist where it later gave way. Further, it 
should be remembered that this train was being 
operated at a higher rate of speed than the 
other trains, which would cause a greater strain. 
(Trans., 59 and 97.) The break of the rails was 
on the inner side of the curve (Trans., 35 and 53), 
and bodies moving in a circle according to natural 
law, tend to follow the tangent. Trains are held 
to the curve of the track by the resistance offered 
by the outer rail, consequently the strain is much 
less on the inner rail. (Trans., 71-72.) The cause 
of the derailment is within the realm of uncer- 
taintv and conjecture, and it is the jury’s fune- 
tion to consider probabilities. 


The evidence relating to inspection and care on 
the part of the employees docs not show freedom 
from neghgence. 


If the break in the rails were not made by the 
engine or some one of the cars, 1t should have been 
seen by the engineer or fireman. There was no 
obstruction or anything to prevent the engineer 
and fireman from observing the condition of the 
track as they approached this point. (Trans., 51.) 
The testimony shows that on a straight track the 
headlight would throw heht upon the track for 
three or four blocks. (Trans., 59.) It will be re- 
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called that the blocks referred to by the witnesses 
were about one thousand feet long. This was a 
one degree curve, a very slight deflection from a 
straight line. (Trans., 60-61 and 90.) The engi- 
neer was not watching the track ahead of him, at 
least he saw no defect in the track. (Trans., 99- 
100.) <A break in a ribbon of steel reflecting light 
from an engine ought to be readily noticed. It 
undoubtedly would have been noticed had it been 
there. The roadmaster stated that if the receiv- 
ing rail was out of line as plaintiff in error would 
have it, the engine would Jump when the flange of 
the front wheel came in contact with the end of 
the displaced rail, assuming that it was going 
twenty-five or thirty miles an hour. (Trans., 78.) 
The speed it was traveling was about thirty miles 
an hour. (Trans., 98.) The engineer felt no jolt 
or jar at the time or just before the engine left 
the rails. (Trans., 98.) The evidence indicates 
that the break was made by the train itself, but, if 
uot, had there been a proper lookout, the break 
undoubtedly could have been seen by the engi- 
neer or fireman. 


It was the duty of the section foreman, Hegger, 
to inspect and repair the tracks daily, tighten the 
bolts, ete., at this poimt. It was his duty to in- 
spect four tracks, each being between one and a 
half and two miles in length. (Trans., 31-32.) An 
hour and a half to two hours of his time was de- 
voted to inspecting the tracks. (Trans., 38.) He 
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was, therefore, inspecting four miles of track an 
hour, and he walked while making the inspection. 
(Trans., 338 and 38.) It requires considerable 
ability to cover four miles an hour, without taking 
the time necessary to inspect the rails to see if 
the joints were well bolted and in good condition. 
An ordinary man would not do it. He even took 
a much faster pace than four miles an hour, for 
as he walked down each track, he ‘‘zigzagged”’ 
from one to the other side of the track so that he 
could examine the bolts on the outside as well as 
on the inside of each jomt of both lines of rails. 
(Trans., 40-43.) That was far too remarkable a 
performace to be believed by the jury. Hither 
the witness was exaggerating the facts, or the in- 
spection was carelessly performed. It was for the 
jury to pass upon the credibility of the witness, 
and to determine the nature of the inspection. 


The roadmaster’s inspection was of an equally 
doubtful character. He had two hundred and 
elghty-nine miles of track under Ins ‘‘jurisdic- 
tion.”’” (Trans., 60.) His inspection was imade 
from the rear end of a train. (Trans., 61-62.) If 
he examined the tracks daily, even though ten 
hours was his work-day, he would be passing over 
the tracks at thirty miles an hour without taking 
out time for stops. If he only covered part of 
the track daily, it would be questionable whether 
his memory could be rehed upon to bring to mind 
what he had done the day of this derailment, 
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which occurred in March, 1914, Even though his 
statement that he was traveling at the rate of fif- 
teen or twenty miles an hour when passing over 
this place were true, his statement that he could 
observe whether or not spikes or bolts were miss- 
ing (Trans., 88) would not be entitled to very 
serious consideration, and especially as he was 
riding home from work. (Trans., 61-62.) 


There is another important factor in this ease. 
The witnesses did not reach the scene of the de- 
railment for over half an hour after it took place. 
There is no evidence that conditions remained un- 
changed until they arrived. The engineer, who 
did not testify as to the conditions, was the only 
member of the train crew called upon to testify. 
The members of the crew no doubt examined the 
break prior to any witness who gave testimony in 
this case. The presumption is, had their testi- 
mony been favorable, it would have been intro- 
duced. There was a demand for the exercise of 
the functions of a jury. 


If it would aid the court, and brevity did not 
forbid, other meonsistencies might be pointed out, 
demonstrating the soundness of the rules which 
denies conclusive effect to the defendant’s showing 
in this class of cases. 


The judgment of the District Court should be 
affirmed. 
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Respectfully submitted, 


DANSON, WILITAMS & DANSON, 
Attorneys for Defendant in Error. 


